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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and A R S. Section
12-124(A) .

This matter has been under advi senent and this Court has
considered and reviewed the record of the proceedings fromthe
Sout h Phoeni x Justice Court, and the Menoranda submtted by
Appel | ant .

Appel l ant, Mark V. Adano, was issued citations on October
31, 2001 for three civil traffic violations: (1) HOV Viol ation
acivil traffic matter in violation of AR S. Section 28-737(A);
(2) No Proof of Insurance, a civil traffic matter in violation
of AR S Section 28-4135(C); and (3) No License in Possession, a
civil traffic matter in violation of AR S. Section 28-3169(A).
Appel l ant was directed on the citation to appear at the South
Phoeni x Justice Court at 9:00 a.m on Novenber 27, 2001.
Appel I ant signed the citation acknow edging his responsibility
to appear. Appellant failed to appear and default judgnents
were entered on all three citations against the Appellant. The
court sent a notice to appellant informng himof the default
judgnments and that his driver’s |icense had been suspended.
Appel I ant was given the opportunity to nake arrangenents to set
up a paynment schedul e for the sanctions inposed. The notice was
mai |l ed to Appellant January 8, 2002.

It appears fromthe trial court’s record that Appellant’s
counsel filed his Notice of Appearance on January 18, 2002 and
filed a Motion to Set Aside the Default at the sanme tine. The
reason stated within the Motion to Set Aside the Default by
counsel was:

Due to a clerical error, the Notice of
Appearance in this case was never filed or
sent in. Counsel’s staff was alerted to
Def endant’ s suspension of |icense only yesterday,
January 17, 2002, when Defendant received
sane in the mail and brought it to counsel’s
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attention. Counsel for Defendant apol ogi zes
to the court for all inconveni ence caused by
this error and respectfully noves this court
to reset this matter for a Pretrial Conference.?!

This notion was denied in an order dated February 20, 2002 by
t he Honorable Panela C. CGutierrez, South Phoenix Justice of the
Peace. Thereafter, Appellant filed on March 7, 2002 a notion
entitled “Anended Motion to Set Aside Default and/or Suspension

of License”. Curiously, this “Amended Mtion” recites a
startlingly different set of circunstances and facts that m ght
warrant an order setting aside the default. In this “Amended
Motion” counsel for Appellant asserts that Appell ant/ Def endant
was ill at the tine he was required to appear in court:

The Def endant becane ill one day prior

to the first court appearance schedul ed

inthis matter. He suffered a very high fever
acconpani ed by chills, nuscle aches, vomting
and extreme fatigue. This illness progressed
over the course of nearly three days. At the
end of this tinme, when he began to feel better,
he realized that he had m ssed his court date.
He retained an attorney, Lionel Estrada, within
three days of the nissed court date....?

Appel I ant’ s counsel further alleges within the “Amended Mtion”
that after Appellant had m ssed his court date, counsel had
filed a Notice of Appearance and Mdtion to Quash with the wong
court. Counsel did not discover the error until January 17,
2002 when Appellant received the notice fromthe South Phoeni x
Justice Court that his license had been suspended and requesting
paynent of the fines inposed.

1 Appel | ant/ Defendant’ s Motion to Set Aside Default, dated January 18, 2002

trial court’s record on appeal

2 Appel | ant/ Def endant’ s Anended Mdtion to Set Aside Default and/or Suspicion
of License, dated March 7, 2002, at pages 1-2, trial court record on appeal

Docket Code 512 Page 3



SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

08/ 29/ 2002 CLERK OF THE COURT
FORM LOOO
HONORABLE M CHAEL D. JONES P. M Espinoza
Deputy

LC 2002- 000228

The Amended Motion to Set Aside the Default was deni ed by
the trial court on March 11, 2002, perhaps because of the
grossly inconsistent reasons cited by counsel for Appellant’s
failure to appear at the time scheduled in his case. The tria
j udge further noted when denying the notion that “proof of
i nsurance for the date of citation nmay be submtted for possible
reduction and fine.”

O particular concern to this court are the representations
made by Appellant’s counsel to the trial court. |In the first
Motion to Set Aside Default it is clear that counsel inplies
that the reason Appellant failed to appear at the tine schedul ed
for his case was due to a “clerical error” by counsel. |In the
Amended Motion to Set Aside Default, Appellant’s counsel nakes
it clear that Appellant mssed that first court hearing and only
contacted counsel after the hearing, and after the default
j udgnent had been entered. 1In his appellate nenorandum counsel
for Appellant now states: *“Appellant dropped off citation to
hi s atgorney’s office prior to the assigned court appearance
date.”

The only issue presented on appeal is whether the trial
court erred in denying Appellant’s Mtion to Set Aside the
Default Judgnment, and the subsequent “Amended Motion”. The
appropriate standard of review for an appellate court regarding
a trial court’s order denying relief of a notion to Set Aside a

Defaul t Judgnent, is abuse of discretion.* This Court finds no
abuse of discretion in the trial court’s action denying
Appel l ant’s request to set aside the default judgnent. Cearly,

the trial judge could have concluded from Appellant’s confusing
and conflicting grounds to set aside the default that the
Appel l ant or his counsel was |ess than credible.

3 Appel lant’s nmenorandum of Points and Authorities, dated June 21, 2002, at
page 1.

4 See Rule 60(c), Arizona Rules of Civil Procedure; M ssion |Insurance Conpany
v. Cash, Sullivan and Cross, 170 Ariz. 105, 822 P.2d 1 (App. 1991).
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| T I'S THEREFORE ORDERED affirm ng the judgment of the South
Phoeni x Justice Court.

IT I'S FURTHER ORDERED renmanding this matter back to the
South Phoenix Justice Court for all further and future
proceedings in this case.
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